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Management guides like this one are just a small part of the value customers 

get from citrusHR. We provide:  

• expert employment document reviews  

• day to day HR advice from CIPD-qualified consultants 

• access to time-saving online HR software 

• health and safety support 

HR peace of mind covered in one affordable monthly subscription fee.   
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In brief 

Hopefully you'll part company with former employees on good terms, 

but even so, you have a business to run and a business to protect 

against unfair competition. It's therefore recommended to include 

clauses in an employee’s contract of employment that restrict their 

ability to compete with your business or to poach your customers or 

employees after they have left. 

These are called restrictive covenants and often act as an effective 

deterrent to stop ex-employees taking unfair advantage when they 

leave. 

However, it is also only fair to these former employees that the 

restrictions are reasonable in scope and length. It would be 

unreasonable to stop an ex-employee from earning a living completely, 

and you cannot try to use these sorts of clauses to stamp out all 

competition. This is where the law comes in to say what is acceptable. 

What the law says 

In the UK, there is a legal presumption that any attempt to restrain 

trade is unenforceable, unless done to protect lawful interests. This 

principle has been tested by many court cases to decide what 

restraints are enforceable, but there isn’t a specific law that we can 

point to in order to tell you what is legal and what is not. 

So, this is a grey area, with a bank of information from court cases 

about what has been found to be enforceable for specific industry 

sectors and specific job roles, but even then, there may be individual 

facts that distinguish one case from another. 

The general principle is to consider what minimum restrictions might 

be imposed on an ex-employee in order to protect the valid business 

interests of the employer, whilst not unduly restricting the former 

employee. 

What is it possible to protect against,  

and how? 
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Competition in the same area of business 

If there is a risk that an ex-employee could set up their own operation 

in direct competition to you, often using skills and know-how gained 

whilst working with you, then you can try to protect against this. A 

‘non-compete’ clause in their employment contract for a specific 

period of time (usually ranging from 3 months to 12 months) and in a 

particular geographical area could be enforceable. The geographical 

area will need to relate to your business – are you a national concern, 

or do you operate in a specific locality, town or region? 

This clause can also be used to protect against the former employee 

going to work for a competitor business in your geographical area and 

for a reasonable period of time after they stop working for you. 

It is often a good idea to define what you mean by competing business 

activities – the more specific you can be about what competition is 

restrained the better. 

 

 
citrusHR expert employment contract review 

As part of our expert HR support service, we’ll advise on ‘non-compete’ 
clauses, reviewing and updating your employment contracts to ensure 
your business is protected. 
 

Using company information 

Our standard employment contract contains sections on Confidential 

Information and Intellectual Property, which seek to prevent 

employees, whilst working for you and afterwards, from using any 

information or material they received or created whilst working for 

you. 

Poaching customers / suppliers 
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If there is a risk that an ex-employee will have strong relationships 

with any of your key customers or suppliers, then you can try to 

protect against them poaching these customers or suppliers by 

including a ‘non-solicitation’ clause in your employment contract. They 

will need to have had meaningful contact with key personnel in those 

organisations. 

Again, these clauses need to be limited in time and geography. A 

reasonable time period (again, often between 3 and 12 months) will 

depend on how frequently you are in touch with those customers and 

suppliers, so that you can have had an opportunity to cement your 

relationships with them, and withstand new competition from an ex-

employee. The more closely you can define the customers or suppliers 

in question the better. 

 

 
citrusHR expert employment contract review 

As part of our expert HR support service, we’ll advise on ‘non-solicitation’ 
clauses in relation to customers and suppliers, as well as review and 
update your employment contracts to ensure your business is protected. 
 

Poaching employees 

If there is a risk that an ex-employee could entice some of your other 

current employees away to work for them, taking their knowledge and 

skills with them, then you can try to protect against this using a similar 

‘non-solicitation’ clause. You need to take into account that some of 

these employees may be subject to their own restrictive covenants in 

their employment contracts when assessing the risk. 

How do I assess the risk? 

There is always a need to look at what the risks are to your business if a 

particular employee should leave, set up in competition and try to take 

some customers, suppliers or employees with them. The higher the risk 
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of damage to your business, the more you will need to focus on having 

enforceable restrictive covenants in your employment contracts. 

It is important that you look at categories of staff, as well as their level 

of seniority. Sales staff may all have access to sensitive information, 

but the sales director will pose a bigger threat than someone at a 

junior, administrative level. 

For junior employees, it is unlikely that they will pose any real threat 

and therefore they only need very short, if any, restrictive covenants. 

An administrative assistant, with limited access to information, for 

example, is unlikely to have the contacts with customers or the know-

how to set up in competition with you, so how big a risk is it if they go 

to work for a competitor business? 

A former managing director, however, is much more likely to pose a 

real threat, and you should therefore think very carefully about what 

limits to impose on them, whilst always remembering that the longer 

and more extensive the restrictions are, the more difficult they are to 

enforce. 

 

 
citrusHR expert advice 

As part of our expert HR support service, you can get personal, 
professional advice on these restrictions by email and phone from our 
CIPD-qualified HR consultants. 
 

What alternatives are there? 

You can also consider alternative ways of managing your risk here, 

including having longer notice periods for key staff and placing them 

on garden leave for the length of that notice. That way they will be out 

of the business for a while, but clearly, you will still be paying them, so 

this is really only a consideration for high risk employees. 
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Usually if someone is placed on garden leave, that period is deducted 

from the length of any further restrictive covenants after that garden 

leave comes to an end. 

Make sure you... 

...think about each individual employee carefully 

Assess the risk that they pose to your business and ask whether you 

need to put in place any protection at all, and then look at what is 

reasonable. 

...err on the side of caution 

Go for the minimum that you reasonably need in terms of length and 

scope to be able to protect your business – 12 month restrictions are 

seldom enforceable except against the most senior of employees. 

...keep the restrictive covenants under regular 

review 

If an employee is promoted or changes jobs, you will need to look again 

at their restrictive covenants and check that they are sensible for the 

new role. 

Avoid at all costs... 

...having the same blanket ban across all your 

employees 

Restrictive covenants are much less likely to be enforceable at all if 

you put the same restrictions into everybody’s contracts, no matter 

how junior. 
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...going for too much 

If the covenants are too severe, they won’t be reduced to what is 

reasonable, they will just be struck out altogether and you will then 

have no protection. 

...resorting to expensive legal action 

The more reasonable you are with the restrictive covenants you 

impose at the outset, the more likely you are to be able to reach an 

agreement with your ex-employee to observe those restrictions, 

without the need to go to court. 

For more information 

If you would like to find out more about how we can help you with your 

HR headaches, please give us a call or send us an enquiry by email. 

We’d love to find out more about your business. 
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